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MGY/ORDER

Per Amarjit Singh (AM):

The sole issue in the appeal of the assessee filed against the order
of 1d. CIT(A)-11, is sustaining the penalty levying Rs.27,70,185/- u/s
271(1)(c).

2. The fact in brief is that assessment u/s 143(3) r.w.s 153C of the
Act was finalized on 29.03.2014 and total income was assessed at

Rs.4,57,00,000/- against the return of income of Rs.nil filed by the
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assessee. During the course of the search proceedings u/s 132 in the
case of one of the partners of the assessee namely Sh. Mayur Suchak at
Ghatkopar (E) documents belonging to the assessee concern were found
and seized. Assessment u/s 143 r.w.s 153C of the Act was completed on
29.03.2014 assessing the total income at Rs.45,700,000/- after making
addition on account of unaccounted cash loan and unaccounted cash

receipt of Rs.3,12,00,000/- and Rs.1,45,00,000/- respectively.

3.  The assessee filed the appeal before the 1d. CIT(A). However, the 1d.
CIT(A) has enhanced the cash receipt by Rs.81,50,000/- vide order u/s
250 of the Act dated 29.03.2014. The 1d. CIT(A) has also levied penalty of
Rs.27,70,185/- u/s 271(1)(c) corresponding to the enhancement of
Rs.81,50,000/- vide order u/s 271(1)(c) of the Act dated 01.02.2022.

4. During the course of appellate proceedings before us at the outset
the 1d. counsel has brought to our notice that coordinate bench of the
ITAT, in the case of Renaissance Indus Infra Pvt. Ltd. Vs. DCIT, CC-1 i.e
ITA No. 837/Mum/2021 A.Y. 2008-09 dated 29.04.2022 has deleted
quantum addition on the basis of which the impugned penalty was levied
by the 1d. CIT(A).

On the other hand the 1d. D.R relied on the order of 1d. CIT(A).

5. With the assistance of the 1d. representative we have gone through
the decision of ITAT as discussed supra. The relevant operating para is

reproduced as under:

“42. Considered the rival submissions and material placed on record, more
particularly, the reply filed by the assessee to the CIT(A) in response to the
enhancement notice. We find that the CIT(A) recorded the reply filed by the
assessee on page no 35 of his order; however, still enhanced the income of
the assessee. The relevant para of the order is reproduced below:
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“Further, in reply to the query in the show cause, the details for A.Y.
2008-09, 2011-12 & 2012-13 were provided indicating that these
were not taken note in the assessment order by the AO. It was
stated that the amount was not taken in the assessment order for
addition, as the amount was refunded back and the same can be
verified from the cash book. It was stated that the assessee was
unable to obtain various approvals in time and the project was
delayed and therefore many persons who have booked the
warehouses, demanded refund and also compensation by way of
rent and interest which was paid to them.”

43. We do not find any merit in the action of the CIT(A) inasmuch as it clear
from the perusal of the cash book that the assessee has subsequently refunded
the amount. The CIT(A) has not disputed the aforesaid fact, however, made the
enhancement only by stating that the AQ has missed out in including these
receipts while making the addition.

44.  In view of the above, when the assessee has already refunded the same
and it can never be part of business receipt, accordingly, we reverse the action of
the CIT(A) and direct the AO to delete the aforesaid addition of Rs.81,50,000
made by way of enhancement. Thus, ground of appeal no 5 raised by the
assessee is ALLOWED.”

After perusal of the decision of ITAT as supra it is clear that the quantum
addition of Rs.81,50,000/- has been deleted. Since, the quantum
addition on the basis of which the impugned penalty levied has been
deleted, therefore, the penalty levied became infructuous. According, we

direct the A.O to delete the penalty. Therefore, the grounds of appeal of

the assessee are allowed.
0. In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 26.10.2022

Sd/- Sd/-
(Aby T Varkey) (Amarjit Singh)
Judicial Member Accountant Member

Place: Mumbai

Date 26.10.2022
Rohit: PS
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